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Consent to Extend the Statute of Limitations
Tax Years: - - and

DISCLOSURE STATEMENT

This advice corstitutes return information subject to I.R.C.
§ ©103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if
Frepared in contemplation of iitigaticn, subject tc the attorney
wori product privilece. Accordingly, the Examinaticn or Appeals
reciplent of this document may provide it only to those persons
whose official tax administration duties with respect to this
case regquire such disclosure. In no event may this document be
rrovided to Examination, Appeals, or other perscns beyond those
gpe.-ifically indicated in this statement. This advice may not be
cisclosed to taxpayers or their representatives.

This advice 1s rot binding on Examination or Appeals and is

rot a final case determination. Such advice is advisorv and does
ro” resolve Jervices position on an issuie or provide the basis for
closing a case. The determination of the Service in the case is

to e made through the exercise of the independent Jjudgment of
the office with jur:sdiction over the case.

ISSUE

Whether a series of consents, with the last one being
executed by ! formerly | GNNNG@HR
', effectively extend

the statute of limitztions on assessment for the old
consolidated group fcr the tax years N B - i

10609
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ADVICE GIVEN

1. The ccnsents effectively extend the statute of
linitations for the oic I «:c:1:cted group.

consclidated return regulations,
authorized tc sign ccnsents for the old

group for the years I I =nd I

1s merel
(EIN:

the new name for the
Under the

is
consolidated

Through a series of spin-offs and a merger occurring on

— the nld roup divided into twe
distinct affiliated groups.

, the
cld common perent, did not cease to exist under state law, but

was the survivor corporation in a merger with a _
subsidiary. Simultenesusly, the old was renamed || IR

Immediately pricr to the merger with
B c.d set up separate subsidiaries for its |
I > u s inesses . On [N - stock
cf these new subsidiaries was contributed to New

another new subsidiary

established iy 01d , thereupon, changed

its name to

?

Since New_ now kearing the old_name,
reczived a suibstantiel portion cof the zssets of the old || TN
affiliated group, we also recommend thzat you give consideration
to securing = Form 2045, Transferee Agreement, from
, formerly New

. covering its potential transferee liability
for any tax deficiencies which may be zssessed for the

. N . —
consolidated tax yeers [ EEhE

DISCUSSION

FACTS

1~

wanted to transfer its

businesses and related assets to
The latter, however, was not interested in acquiring

='s other unrelated business operations.

Therefore, in
crder to complete the deal, I dcciced to shed its |
L [cEEELER

L . ey transferred its

assets into separazte operating subsidiaries.
Rzcording tc a comprehensive plan of resorganization,

up at least four additional operating subsidiaries,

set
namely:
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.
!

(
The transfer of
the cperating assets, including the stock of some cther NN
subsidiaries, into these newly-formed subsidiaries was designed
t> be tax~free undesr I.R.C. § 3ol.

B - o cred New [ -
lalaware corporatior, as a wholly-owned subsidiary, with EIN N
B - stock ¢f the operating subsidiaries was transferred
as n contributien 51 capital ro New I
existing subsidiary of B became a subsidiary of New
B ' stock transfers to New . were intended to
ke vax-free vursuant to I.R.C. §§ 351 and 361. As part of the
reorganizati.on, New I :0rccd to assume liabilities
re-ating primarily tc or arising from the operations of the
var.eus businesses transferred by_ The steock of New

was then distributed tc _‘_5 ublic shareholders.
then cl.anged its name back to _

01d I <Pt its I o s inesses. It

retained a number of subsidiaries, including, among others,

hNaw

also

- ——— ———— Ry — These
cubsidiaries hed beer. included in | s consclidated returns
for the tax ,ezrs at s3sue.

As of_ pursuant To an Agreement and Plan of

datex hbetween and old
{

Meruer
B - ciocitorv subsm*dr ot
neryed with and intc old i with its sharehcolders receiving

voting shares of stock. Ol survived the nmerger
eand retained its old EIN of 's position 1is
that the transactiorn was a "reverse merger" that gqualified as a
reorganization under I.R.C. § 368(a) (1) (B} and was tax-free under

I.R.C. & 354 't 1ts sharehclders. As part of the merger, old
B c-cgcd its name to g

" The stock of was contributed to
B - it became a subsidiary of | EKGzcIN
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The Examination team has recently been advised that

res few subsidiaries. It conducts most of its

hJo ness operations through corporate divisions. Thus, it is
c3spected cho I .\ b :ctolved and

the assets placed under the umbrella cof a corporate division.

During the ccourse of the examination of old S
consclidated returns for the tax vears | R BT 22 the
Exanination Divisior secured a series of consents extendlng the
statute of limitaticn on assessment for the old

consolidated group. The first consent relating to the tax year
-_was cocained fxon NN

before the reorganizaticns in guestion took place.
The consent =xtended the period of assessment for to

E Succeedln consent for bearing
's oid EIN cf was ’\btalned from "G

after its name had
been changed to This consent,
extending the erloo for assessment to T -

qlgwed by . who was a corporate officer
authiorized tc the sign a consent for both new and

B -~ hird consent extendin eriod of
]

the
essassment toe was
addressed tc !

, again with an EIN of and was executed

r, who was apparently an officer of new
but not of

when he signed the

consent. Houvever, ky resolution of the Board of Directors of
e the Board

ratified as autheorized actions of
pFrior actions taken by
zddressed to

the
in signing the consent

n

1]

The fourth and last ceonsent was obtained from
formerly
." This last consent extends the

staturte on assessm2nt to

LAW AND ANATYSIS

A. Consents

I.R.C. & 1501 ¢grants affiliated groups of corperations the
rrivilege of filing returns on a consolidated basis. If
consolidated returns are filed, the members of the group consent
to e bound by the legislative regulations promulgated pursuant
to the autherity in I.R.C. § 1502.
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Under Treas. Reg. § 1.1502-77{a), the common parent of the
conselidated group is the sole agent for each subsidiary in the
group and duiy authcrized to act in its own name in all matters
r2iating to the consclidated tax liability of the group. The
common parent remains the agent for the members of the group for
eny years during which it was the common parent, whether or not
consolidated returns azre filed in suksequent years and whether or
rot one or mcre subsidiaries have become or have ceased to be
rembers of tihe group at any time.

The express language of Treas. Reg. § 1.1502-77(a) supports
the validity of a consent obtalned from an old common parent for
pre-transaction years after a reverse acgquisition where the old
common parent remains in existence. See alsc, Union Qil Company
cf California v, Cormissicner, 101 T.C. 13C (1993).-

In I :he Service issued temporary regulations under
I.R.C. & 12G.. For taxable vears for which the due date of the
consclidated return (without extensions) is after

Temp. ~reas. keg. § 1.1502-77T provides alternative agents
t»r purposes of exterding the statute of limitations for a
consclidated group. Under this regulaticon, where the common
parent of ths group ceases to be the commen parent, whether or
row the consaolidatec group remains in existence, a consent can be
co-ialined from any ore of several alternative agents for the
gruup.’ The alternative agents under Temp. Treas. Reg. § 1.502-
TT7la) (4 are:

(i The ccmmon parent cf the group for all
or any part of the tax year to which the
consent applies;

(it} A successor to the former common parent
ir a trancaction to which I.R.C. & 3Bl {a)
aprlies;

(1ii) The agent designated by the grcup
under Treas. Reg. § 1.1502-77{(d); or

{iv) If the group remains in existence after
& reverse acgulsition or downstream transfer,

We can not dztermine on the basis of the present factual
information whether the merger of old I cu:z1ified as a
reverse acquisiticn within the meaning of Treas. Reg. § 1.1532-
Th)y (3.

The common parent is the highest-tier domestic
corpceration In the croup.
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the commorn parent of the group at the time
" the consert is given.

In the instant case,
common parent of the consolidated group during the tax
vears [ B :nc remained in existence following the
merger with . The corporation simply changed its name to
, but continued to use its old EIN,

Bk change in corporate name does not terminate a corperation's
eX>stence. Moreover, Treas. Reg. § 1.1502-75(d) (2) provides that
& common parent corperation will remain as the common parent
irrespective of a mere change in identity, form, or place of
cryunization.

———————— - 5c continues to have authority
t> uct as the zgent for the members cf the consolidated
cronp for the vears and foer which 1t was the
comnmen parent, despite the fact that the consolidated group nc
ionger exists. See Treas. Reg. § 1.1502-77(a) and Temp. Treas.

Feg. §1.1502-77T(a) 4) (i} . Thus, the consent addressed tc and
exesuted by “h, formerly_

", is effective to
ex-=nd the statute c¢n assessment relat:ing to the consclidated tax
liappility for the yezrs . N 2 .

. the

The pricr conserts for the old which were

nis—-addressel to

after the name of J Was changea to

, are defensible. The consents Lear tﬁ
h and it was clearly the intention of the parties
taat ~he o0ld common parent of the consolidated group extend the
pericd for assessment. As indicated above, the Board of
Lizrectors for |G c::11y raetified one
¢f these pricr consernts, when the signing official was not a
cornorate officer.

group

On their face, the prior consents addressed to [N

but reflecting the EIN associated with
are ambiguous as to the intended

corporate taxpayer. If an ambigulty exists in a consent,

" It shculd be noted thr
ceases to exist on cr about such entity will no

Ionaer be available to execute any additiocnal consents, if
necessary. The Service will have to lcok tc Temp. Treas. Reg.
§ 2.1502.77T to determine if there is an alternative agent
cualified tc sign cornsents in the future.
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eXx-rinsic evidence Is admissible to clarify the ambiguity and to
cetarmine the intent of the parties, and the consent will then ke
interpreted n accordance with the parties' intent. See, Woods
V. Ccmmissicrer, 92 T.C. 776, 780 (192892); Cconstitution Publishing
Co. v. Commissioner, 22 B.T.A. 426, 428 (1831). In this case,
the intent o the parties was toc have

, as the survivir.g former common parent, execute the
consents. Furthermcre, even if no amblguity is found to .exist,
since the use of the wrong corporate name appears to be a mutual
c¢rafting mistare, the prior consents are not invalid. A court
wouid permit reformation of the consents to reflect the correct
corporate name and thereby carry cut the actual intent of the
parties to have the former common parent extend the pericd of
limitation on assessment for the || consolidated grcup for
the vears I I -~ sec voods v. Commissioner, 92
T.C. at 782-7-83.

B. Potential Transferee Liability

The ultimate rezult of the -corporate reshuffling of
B - t- divide the company into two separate affiliated
croups. [ NNENEGEG0 :cct icc NG > ciness and
eventually merger ~ith a [l subsidiary. Prior to the merger,
Fowaver, s.un off its
kausinesses tr newly-created subsidiaries and then the stock of
these subsidiaries ves contributed tc New

Bl  'he stock of New was then distributed to the
pub:ic sharelolders cf .

since sibstantizl assets of old I vcr= transferred to
I\‘ew_ as a result of the reorganization, we reccommend that
tne Exam tean seriousiv consider the possibility that New
B - - sub“ect to transferee liability for any
def:iciencies which rav be assessed fcr the tax vyears il S

znd

If a taxpayer transfers assets tc others, the transferee of
the assets may become liable for the taxpayer's unpaid tax either
zt law or equlty under state law. Federal law governs the
procedures to assert such liability, but generally state law
g2 7erns the elements establishing transferee liability.  The law

I.R.C. & 6901 is merely a procedural statute. .Curiously,
under Treas. Reg. § 201.6901-1(b) (1), the definiticn of
"transferee" for purpeoses of of I.R.C. § 69201 includes the
successor of a corpceraticen or a party Lo a reorganization as
cefined in I.R.C. § Z63.
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¢f the state in which the transfer occurs governs. Fibel v,
Commissioner, 44 T.C. 547 (1965). Transferee liability at law
arises by statute or contract, whereas liabkility in equity
rormally ariszes wher a transferor is left after the transfer
without suff:cient cssets to satisfy its tax liabilities.

In ~he corporate context, transferee liability generally accrues
wnen a corporation transfers assets to another and the transferee
assumes the liabilities of the transferor either expressly or
impliedly; tlhe transferee is merely a continuaticn cf the
transferor; the trarsfer amounts to a consolidation or merger;

cr “he transfer is ar. attempt to escape debts. See West Texas
E27ning & Dev, Co., v, Commissicner, &3 F.2d 77, 81 (10" Cir.
133%) .,

As indicated abcve, NewlillEEEEM:greced to assume
liabilities of the c¢ld I roupr relating primarily to or
er:ising from the operations =2f the various businesses transferred
t> it. This assumption of liabilities is arguably broad enough
t2 :include Federal ircome tax liabilities. If so, Newi
woulid be a transferee at law.

For this reason, we recommend that [(OSROGE

(b)(5)(AC), (b)(7)a . I.R.C.

§ 9201 (c) (1) provides that the period of limitation for
assessment of transferee lisbility is within one year after the
expiration or the period of limitaticn for assessment against the
transferor. The one vzar extensicn for the assessment of
transferee l.ability begins at the expiraticn of the original
ceriod of limitation for assessment against the transfercr, as
properly extended by statute consents of the transferor. Field
v. Commissioner, 32 T.C. 187 (1859), aff'd per curiam, 286 F.2d
Ca (&' Cir. 1960}, cert. denied, 36€ 1.5, 249 (1961}. Here,
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EDWARD F. PEDUZZI, JR.
Associate District Counsel




